UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN THE MATTER OF CHEM CARRIERS TOWING, CIVIL ACTION
LLC
NO. 21-1025

SECTION: “G”(2)

ORDER AND REASONS

Before the Court is Petitioner Chem Carriers Towing, LLC’s (“Chem Carriers”) “Motion

! Claimant Kai Hollingsworth (“Hollingsworth”) opposes the

for Partial Summary Judgment.
motion.? Chem Carriers seeks partial summary judgment and dismissal of Hollingsworth’s
negligence and unseaworthiness claims.? For the reasons discussed in detail below, there are
material facts in dispute precluding summary judgment on these claims. Accordingly, having
considered the motion, the memoranda in support and opposition, the record, and the applicable

law, the Court denies the motion.

I. Background

According to the Complaint, Hollingsworth was allegedly injured on June 10, 2020, when
the bunk where he slept broke free from the wall of Chem Carriers’ vessel the M/V Sam L. Hays
(“the Vessel”).* On November 10, 2020, Hollingsworth filed a petition in the Civil District Court

for the Parish of Orleans requesting maintenance and cure as well as damages under the Jones Act
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and general maritime law.> Chem Carriers was served notice of Hollingsworth’s state court action
on December 2, 2020.°

On May 27, 2021, Chem Carriers filed a Complaint for Exoneration from or Limitation of
Liability in this Court.” Hollingsworth timely answered the Complaint,® and then filed a motion to
dismiss, or alternatively motion for summary judgment, arguing that Chem Carriers failed to file
this limitation of liability within six months of receiving notice of Hollingsworth’s claim.’ On
April 21, 2022, the Court denied the motion finding that the asserted untimeliness of Chem
Carriers’ filing did not implicate this Court’s jurisdiction, and that a genuine issue of material fact
exists as to when Chem Carriers received notice of a claim with a reasonable possibility of
exceeding the Vessel’s value. '

On March 8, 2022, Chem Carriers filed the instant “Motion for Partial Summary
Judgment.”!! On March 15, 2022, Hollingsworth filed his opposition.'? On March 22, 2022, Chem

Carriers filed a reply brief in further support of the motion. '3
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II. Parties’ Arguments

A. Chem Carriers’ Arguments in Support of the Motion

Chem Carriers moves the Court to dismiss Hollingsworth’s negligence and
unseaworthiness claims.'* Chem Carriers argues that there is no evidence it was negligent or that
the Vessel was not reasonably fit for its intended purpose.'® Therefore, Chem Carriers asserts that
it is entitled to summary judgment.'¢

First, Chem Carriers contends that Hollingsworth cannot establish the essential elements
of his Jones Act negligence claim.!” Chem Carriers notes that Hollingsworth testified that he used
the bunk over eighty times before the alleged accident, and he testified he felt the bunk was safe
and in proper condition.'® Chem Carriers asserts that Hollingsworth’s “own testimony confirms
that there was absolutely no issue with the bunk up until the moment of the accident.”!® Chem
Carriers points out that its Health, Safety, and Environmental Director, Doug LeBlanc, performed
a vessel safety audit of the Vessel on April 15, 2020, less than two months before the accident, and
noted no deficiencies with the bunk.?’ Additionally, Chem Carriers notes that LeBlanc relies on

vessel crewmembers to notify him of deficiencies with any equipment, but he did not receive any

complaints about the bunk before the accident.?! Therefore, Chem Carriers asserts that there is no
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evidence in the record to establish that it knew or should have known of an alleged defect in the
bunk.?? Therefore, Chem Carriers asserts that the negligence claim should be dismissed.?’

Second, Chem Carriers asserts that the unseaworthiness claim fails because the bunk was
reasonably suited for its intended purpose.?* Again, Chem Carriers points to Hollingsworth’s
testimony that he felt the bunk was safe for use, in proper condition, and reasonably suited for its
intended purpose.?> Chem Carriers submits that the mere fact that an accident happened does not
automatically render the vessel unseaworthy.?® Therefore, Chem Carriers asserts that the
unseaworthiness claim should be dismissed.?’
B. Hollingsworth’s Arguments in Opposition to the Motion

In response, Hollingsworth states that he does not contest many of the facts presented in
the motion for summary judgment, but he asserts that “there are additional facts and opinions that
require that this motion be denied in its entirety.”?® As to the negligence claim, Hollingsworth
contends that an employer has the basic duty under the Jones Act to exercise reasonable care to
provide seamen with a safe place to work.?’ Hollingsworth asserts that Chem Carrier’s motion “is

nothing more than a not so veiled attempt to shift the employer’s burden of providing a safe place
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for [a] seaman to work, to the seaman himself.”3° Hollingsworth points to LeBlanc’s testimony
that he never inspected the bunks, merely “glancing at them” when he conducted the safety audit.!
Hollingsworth contends that his expert, Captain Gregg Nichols, will testify that an inspection of
the bunk would have revealed the problem that caused the accident.

As to the unseaworthiness claim, Hollingsworth argues that a temporary or unforeseeable
malfunction or failure of a piece of equipment under proper and expected use is sufficient to
establish a claim of unseaworthiness.* Hollingsworth asserts that deterioration of equipment may
render a previously seaworthy vessel unseaworthy.>* Hollingsworth contends that Nichols will
testify that the support or anchor frames in the bulkhead where the lag bolts were connected was
“more than likely deteriorated or wasted.”**> Hollingsworth argues that only a proper inspection of
the bunk and the securing lag bolts could have revealed the defective condition.*® For these
reasons, Hollingsworth submits that the motion for partial summary judgment must be denied.>’
C. Chem Carriers’ Arguments in Further Support of the Motion

In reply, Chem Carriers points out that Hollingsworth did not dispute any of the facts listed

in its statement of undisputed facts.>® Therefore, Chem Carriers submits that these facts should be
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deemed admitted.?® Chem Carriers concedes that LeBlanc did not specifically inspect the bunk
during the safety audit.*® Nevertheless, Chem Carriers submits that there is no evidence that any
inspection would have revealed any defect in the bunk.*! According to Chem Carriers,
Hollingsworth is implying that the bunk framing was deteriorated or wasted, but there is no actual
evidence in the record as to the condition of the framing.*> Chem Carriers contends that
Hollingsworth relies only on the unsupported speculation of Nichols, who never inspected the
bunk, to reach this conclusion.** Chem Carriers submits that Nichols’ conclusory and speculative

opinions are not sufficient to create a genuine issue of material fact.**

Finally, Chem Carriers
asserts that Nichols’ report is not competent summary judgment evidence because it is not sworn

or verified and is not in the form of an affidavit or declaration.*

III. L.egal Standard

Summary judgment is appropriate when the pleadings, discovery, and affidavits
demonstrate “no genuine dispute as to any material fact and the movant is entitled to judgment as
a matter of law.”*® To decide whether a genuine dispute as to any material fact exists, the court

considers “all of the evidence in the record but refrain[s] from making credibility determinations
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or weighing the evidence.”*’ All reasonable inferences are drawn in favor of the nonmoving
party.*® Yet “unsupported allegations or affidavits setting forth ‘ultimate or conclusory facts and
conclusions of law’ are insufficient to either support or defeat a motion for summary judgment.”*’
If the entire record “could not lead a rational trier of fact to find for the non-moving party,” then
no genuine issue of fact exists and, consequently, the moving party is entitled to judgment as a
matter of law.>® The nonmoving party may not rest upon the pleadings.’! Instead, the nonmoving
party must identify specific facts in the record and articulate the precise manner in which that
evidence establishes a genuine issue for trial.>?

The party seeking summary judgment always bears the initial responsibility of showing the
basis for its motion and identifying record evidence that demonstrates the absence of a genuine
issue of material fact.>> “To satisfy this burden, the movant may either (1) submit evidentiary
documents that negate the existence of some material element of the opponent’s claim or defense,
or (2) if the crucial issue is one on which the opponent will bear the ultimate burden of proof at

trial, demonstrate that the evidence in the record insufficiently supports an essential element of the

opponent’s claim or defense.”>* If the moving party satisfies its initial burden, the burden shifts to
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the nonmoving party to “identify specific evidence in the record, and to articulate” precisely how
that evidence supports the nonmoving party’s claims.”® The nonmoving party must set forth
“specific facts showing the existence of a ‘genuine’ issue concerning every essential component
of its case.”>¢

The nonmovant’s burden of demonstrating a genuine issue of material fact is not satisfied
merely by creating “some metaphysical doubt as to the material facts,” “by conclusory
allegations,” by “unsubstantiated assertions,” or “by only a scintilla of evidence.”>’ Moreover, the
nonmoving party may not rest upon mere allegations or denials in its pleadings.

IV. Analysis

Chem Carriers seeks partial summary judgment and dismissal of Hollingsworth’s
negligence and unseaworthiness claims.>® Each claim is addressed in turn.
A. Whether Chem Carriers is Entitled to Summary Judgment on the Negligence Claim

Chem Carriers contends that Hollingsworth cannot establish the essential elements of his
Jones Act negligence claim.®® Chem Carriers asserts that there is no evidence in the record to

establish that it knew or should have known of an alleged defect in the bunk.®' In response,

Hollingsworth contends that an employer has the basic duty under the Jones Act to exercise
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reasonable care to provide seamen with a safe place to work.%? Hollingsworth asserts that Chem
Carrier’s motion “is nothing more than a not so veiled attempt to shift the employer’s burden of
providing a safe place for [a] seaman to work, to the seaman himself,”®?

A Jones Act employer is required to exercise “ordinary prudence under the
circumstances,”®* to maintain a “reasonably safe work environment.”% “In order to prevail in a
claim for negligence, the plaintiff must present some evidence from which the fact finder can infer
that an unsafe condition existed and that the vessel owner either knew, or in the exercise of due
care should have known, of the condition.”®® While the Jones Act employer’s duty to provide a

67 <

reasonably safe place to work is broad in scope, it is not a form of strict liability.”’ “[T]he employer

must have notice and the opportunity to correct an unsafe condition before liability attaches.”®®

Under the Jones Act, “an employer is liable for the negligence of his employees.”®® “If the
defendant’s negligence played any part, however small, in producing the seaman’s injury, it results

in liability.””
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Many of the facts at issue in this case are undisputed. During his deposition, Hollingsworth
testified that he slept in the bunk approximately eighty-six times before the accident.”!
Hollingsworth testified that he never had any problems with the bunk, and he felt it was safe and
in proper condition.’? Prior to the accident, Hollingsworth could not recall any complaints about
the bunk, and he was not concerned that the bunk could come loose.”

Chem Carriers’ Health, Safety, and Environmental Director, Doug LeBlanc, was also
deposed. LeBlanc testified that he performs vessel safety audits twice per year.”* Before he begins
his audits, he gathers available crewmembers in the galley or wheelhouse to advise him of any
issues on the Vessel.”> LeBlanc performed an audit of the Vessel on April 15, 2020, less than two
months before the accident.’® That audit noted no deficiencies with the bunk.”” However, LeBlanc
stated that he only “glanced” at the bunks and he did not inspect them.”®

Hollingsworth points to the report of his expert, Captain Gregg Nichols. The report states

Nichols’ opinion, based on review of photographs of the bunk room, that the bunk failed because

the support frames on the vessel “were more than likely deteriorated or wasted.”’”” Chem Carriers
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asserts that Nichols’ opinion should be disregarded because he has never been aboard the vessel,
never inspected the bunk, and has no particular expertise to allow him to even offer such an
opinion. Chem Carriers’ arguments regarding the admissibility of Nichols’ testimony are subject
of a separately filed Daubert motion. As discussed in more detail in the Order and Reasons
addressing that motion, Chem Carriers’ arguments ultimately go to the weight to be afforded to
Nichols’ proposed testimony, not to its admissibility. The Court cannot weigh evidence or make
credibility determinations when deciding a motion for summary judgment.

The parties do not dispute that the bunk fell from the wall while Hollingsworth was
sleeping. Chem Carriers asks the Court to accept that they could not have been aware of any defect
in the bunk because Hollingsworth did not tell them of the condition and because their inspector
did not find a defect when he performed a cursory inspection of the bunk room. Clearly, something
caused the bunk to come loose from the wall. Hollingsworth’s expert will testify that he believes
the failure was the result of deteriorated or wasted support frames.®® There are material facts in
dispute regarding whether this alleged defect caused the bunk to fall and whether Chem Carriers
in the exercise of due care should have known of the condition. Accordingly, Chem Carriers is not
entitled to summary judgment on the negligence claim.

B. Whether Chem Carriers is Entitled to Summary Judgment on the Unseaworthiness
Claim

Chem Carriers asserts that the unseaworthiness claim fails because the bunk was
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reasonably suited for its intended purpose.’! Hollingsworth argues that a temporary or
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unforeseeable malfunction or failure of a piece of equipment under proper and expected use is
sufficient to establish a claim of unseaworthiness.®? Hollingsworth asserts that deterioration of
equipment may render a previously seaworthy vessel unseaworthy. %

“General maritime law imposes a duty upon shipowners to provide a seaworthy vessel.”%*
An unseaworthiness claim is “based on the vessel owner’s duty to ensure that the vessel is
reasonably fit to be at sea.”® Unlike a Jones Act negligence claim, unseaworthiness does not
require notice. %

“A vessel is unseaworthy only if it presents an unreasonable risk of harm to the seaman.”®’
The owner is not “obligated to furnish an accident-free ship.”%® Rather, seaworthiness requires
only that “a vessel and its appurtenances must be reasonably suited for the purpose or use for which
they were intended.”® To succeed on an unseaworthiness claim, the plaintiff must also establish

a causal connection between his injury and the breach of duty that rendered the vessel

unseaworthy.”® The standard of causation for an unseaworthiness claim is more demanding than
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for a Jones Act negligence claim and requires proof of proximate cause.’! The plaintiff must prove
“that the unseaworthy condition played a substantial part in bringing about or actually causing [an]
injury and that the injury was either a direct result or a reasonably probable consequence of the
unseaworthiness.”"?

Numerous courts have recognized that a “temporary and unforeseeable malfunction or
failure of a piece of equipment under proper and expected use is sufficient to establish a claim of
damages for unseaworthiness.”* The parties do not dispute that Hollingsworth was using the bunk
for its intended purpose—sleeping. As discussed above, there are material facts in dispute
regarding whether an alleged defect in the vessel caused the bunk to fall. Accordingly, Chem

Carriers is not entitled to summary judgment.

V. Conclusion

For the foregoing reasons, there are material facts in dispute precluding summary judgment
on Hollingsworth’s negligence and unseaworthiness claims. Accordingly,

IT IS HEREBY ORDERED that Chem Carriers’ “Motion for Partial Summary
Judgment”®* is DENIED.

NEW ORLEANS, LOUISIANA, this 31St day of May, 2022.

NANNETTE JOLIYETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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